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Regulatory Impact Assessment

Summary

Our current home buying and selling process is slow, expensive and uncertain. Most
buyers are provided with little or no information about the energy efficiency of the home
they are considering buying. Home Information Packs are intended to improve the
homebuying and selling experience for consumers and to reduce the carbon emissions
from homes. The Home Information Pack regulations will require a Home Information Pack
to be compiled for residential properties that are marketed for sale.

The Pack must contain legal documents (title information, sale statement and leasehold
documents where relevant), searches and an Energy Performance Certificate (required by
the Energy Performance of Buildings Directive and considered in a separate RIA), In
addition, sellers may choose to include a Home Condition Report, providing condition-
related information about the property.

The Home Information Pack is intended as one element of a series of both Government-
promoted and market-led reforms aimed at improving the home buying and selling process
in England and Wales. By making key information available to both buyers and sellers early
in the transaction process it is expected that HIPs will lead to reduced transaction times, a
reduction in wasted costs and more certain and transparent transactions.

The following Options have been analysed:

e Option 1 — Do nothing apart from requiring an Energy Performance Certificate (EPC)
to be provided when a home is marketed.

e Option 2 — Require a Home Information Pack consisting of an EPC, searches, legal
documents and, where appropriate, leasehold documents to be provided for all
dwellings that are marketed for sale.

e Option 3 — As Option 2, but require the pack to include a Home Condition Report.

The overall costs and benefits are summarised in the table below. Option 2 is shown to be
the most cost-effective option and is expected to lead to a small reduction in costs to
consumers and industry at the same time as delivering real benefits in terms of
transparency, certainty and transaction times. It is also anticipated that Home Information
Packs will pave the way for further, market-led changes in home buying and selling that
will bring substantial further benefits to consumers.

All the required components of the Home Information Pack are documents that will need
to be produced at some stage in the transaction. The Home Information Pack represents a
transfer of responsibility from buyer to seller in order to maximise the benefit from making
these documents available early in the process. Therefore, in the majority of cases where
an individual who is selling one property is also looking to buy another property, the
overall impact will be broadly neutral.

No significant adverse impacts have been identified with respect to race equality, health,
small firms or competition.
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Summary of Costs and Benefits for Home Information Packs

Scenario Total Cost | % increase Total cost | % increase | Average cost of | % increase

(£ millions) above | per sucessful above a transaction above
Base Case transaction Base Case | without a failure Base Case

Option 1 - £3,060 0% £2,635 0% £2,235 0%

Do nothing

Option 2 - £3,010 -2% £2,589 -2% £2,163 -3%

HIP without HCR

Option 3 - £3,090 1% £2,668 1% £2,252 1%

HIP with HCR

Note: ‘Total Cost’ includes cost to buyers and sellers for surveys/inspections, searches and
conveyancing. Estate agents’ fees are excluded, but an estimate is made of the direct
marketing costs incurred by estate agents.
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Purpose and Intended Effect of
Measure

OBJECTIVE
1. Home Information Packs have two key roles:
e improving the home buying and selling process for consumers; and

e encouraging greater energy efficiency to reduce the 27% of carbon emissions that come
from homes.

2. Home Information Packs will not achieve either objective on their own. They are part of
wider strategies:

e HIPs will work alongside e-conveyancing, strengthened redress arrangements for estate
agents and market-led changes such as the growing use of the internet and “point of
sale” mortgages to bring about major change in the way we buy and sell homes.

The Government’s concern is to accelerate those changes and to see that they bring the
fullest possible benefits to consumers. The housing market is also a significant part of
the economy. There are potentially significant economic and social benefits to be
gained from improvements in its efficiency.

e the introduction of Energy Performance Certificates in HIPs is a key early step in our
strategy to reduce emissions from buildings alongside the strengthening of Part L of
Building Regulations, and the introduction of the Code for Sustainable Homes.

BACKGROUND
1. The current home buying and selling process has evolved over a considerable period:

e Most homes are sold through estate agents who operate on a ‘no sale-no fee’ basis.
The seller can withdraw at any time without cost, even though they may impose
substantial costs on potential purchasers and estate agents by doing so.

e Typically agents charge a commission of between 1.5% and 2% of the sale price, more
where the seller chooses to market their property through multiple agencies. These
rates have not changed significantly in ten years even though nominal house prices
have trebled over the same period.

e Homes are sold on the basis of “caveat emptor” — buyer beware. The seller is under no
obligation to ensure that the buyer is aware of all material facts. Indeed, homes are
offered for sale on the basis of particulars that provide scant information bearing in
mind that buying a home is the most important transaction most people enter into. The
Property Mis-descriptions Act, 1991 provides some protection for consumers against
estate agents.
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Offers are generally made on the basis of no more than the estate agent’s particulars
and the buyer’s impressions of a property based on a viewing. The offer is not binding
on either party. Both can withdraw without cost — and in roughly a quarter of cases
they do.

The reasons for people withdrawing offers are many and varied. The “human factor”
undoubtedly accounts for a large proportion of cases: for example, people might
change their minds, see a property they prefer, decide they don’t want to move after
all, have second thoughts about a key feature of the property, or have a relationship
breakdown. But the discovery of significant faults with a property is also a major factor.

The costs incurred when an offer is withdrawn lie where they fall, generally to the
prospective buyer. The amount of cost that is wasted depends on how far advanced
the process is when the transaction falls through. Little or no cost is incurred when an
offer is withdrawn as a result of a buyer having second thoughts shortly after the offer
has been made and before legal advisers and surveyors have been instructed. If a
transaction falls through at a later stage the costs can be substantial — money that those
stretching themselves to buy their first home or a new home for a growing family can
ill afford. The cost is, however, a great deal more than financial. This stage in the
process can be highly stressful.

The process is further complicated because most home sales and purchases are part of
a chain of transactions, given that few existing homeowners can afford to buy a new
property without selling their existing home. The average length of chain is 4
transactions. Chains move at the speed of the slowest link. A failure anywhere in the
chain can cause all of the transactions in the chain to fail — with substantial wasted
Costs.

Buyers only begin to find out in detail about the property they are proposing to buy
after they have had an offer accepted and when they instruct surveyors and
conveyancers.

Only a minority of buyers carry out a “Level 2” survey such as the “Home Buyers
Survey and Valuation” and very few have a full structural survey carried out: most rely
on their lender’s mortgage valuation survey — even though that is designed to tell the
lender whether the property is a good security for the loan that is being sought rather
than to inform the buyer about the state of the property.

Both buyer and seller engage a lawyer to handle the conveyancing process, which is
near impenetrable to consumers. Conveyancers make detailed inquiries about the
property on behalf of buyers, either by requesting official searches or by using
personal searches. These typically identify a number of issues on which further
inquiries are raised. In some areas it can take a fortnight or more for searches to be
returned, causing delays to the process. Delays can also be caused if leasehold sellers
do not have key leasehold documentation to hand and these have to be requested
from the freeholder or their managing agent.

During the conveyancing process it can be very difficult for buyers and sellers to find
out what is happening and where or what the cause of delays is. Few buyers are
aware of the alternatives on offer in the search market and will tend to accept
whatever service their conveyancer chooses — and charges for.
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2. It is unsurprising that a process like this is slow, expensive and uncertain. This has been
confirmed most recently by the HIPs Baseline research conducted in summer 2006 by the
Building Research Establishment and Ipsos MORI. The study was based on 1059 completed
transactions over a one month period. A total of 490 telephone interviews were conducted
with buyers and sellers and 487 with solicitors. The key conclusions were:

e The average (mean) transaction time from marketing to completion was over 62
months. Median transaction times were nearly 5 months. 1 in 4 takes 9 months or
longer.

e The average time from “offer agreed” to “exchange of contract” was 81 days — about 10
days longer than in 1998.

e 23% of buyers who had completed a transaction experienced at least one failed
transaction during the course of their most recent house buying and selling experience.

e Estate agents’ records show that 20% of failed transactions were due to the results of a
survey commissioned on the transaction that failed. A further 57% failed due to a
collapse elsewhere in the chain.

e On the assumption that the reasons for failures elsewhere in the chain are the same as
in the transaction surveyed some 46% of all transaction failures are due to survey-
related issues.

e Where a transaction fails at a sufficiently late stage between offer and exchange the
buyer’s wasted costs are typically over £1000.

e The average cost, in terms of searches, conveyancing and surveys, of a completed
transaction was £1,546, with first-time buyers paying slightly more.

e 11% of sellers undertook repairs to their property prior to marketing.

RATIONALE FOR GOVERNMENT INTERVENTION

3. The current home buying and selling process is slow, costly, and uncertain. The process is
fraught with information failures and lack of transparency for both sellers and buyers. It is
also fragmented and requires a number of parties to work together in order for transactions
to complete successfully. These problems are exacerbated by the fact that most home sales
are part of a chain of transactions, with the consequence that a problem with any
individual transaction impacts on all other links in the chain.

4. The combined result of all of these factors is to prevent effective price competition,
contribute to delays, uncertainty, wasted costs and transaction failures, and leave many
consumers with a raw deal.

5. The current home buying and selling process does not serve consumers well. A number of
market failures can be identified. Reducing these market failures will lead to an
improvement in the economic efficiency of the home buying and selling industry,
delivering benefits for consumers and industry alike:
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Asymmetric information

e Buyers make offers on the basis of the estate agents’ particulars and a tour of the
property. They only commission a survey after they have made an offer. This increases
the likelihood of costly transaction failures occurring at a late stage when delays or
failures will impact on others in the chain.

e Home buyers and sellers and their advisers cannot easily see what is happening up
and down a chain of transactions. This reduces the pressure on those in the chain to
ensure delays are minimised.

Principal-agent issues

e Buyers and sellers have little understanding of what is involved in the conveyancing
process and are not able to act as informed clients. Conveyancers commission various
documents, the costs of which are simply passed through to their clients as
‘disbursements’. As a result, there is limited price competition around searches.

Externalities

e Most housing transactions are part of chains. A chain only moves as quickly as the
slowest transaction in the chain. One transaction in the chain falling through may well
cause all other transactions to fail, potentially resulting in wasted costs for all the
prospective buyers. Reducing delays at any point in the chain will therefore have
significant spillover benefits.

e The ‘no sale, no fee’ deals offered by estate agents mean that sellers don’t need to take
account of the costs they cause others. In particular, when a seller withdraws a
property from the market without paying anything, the costs that their estate agent has
incurred in marketing their property are borne by those who do successfully complete
a transaction through the fees that they pay.

Lack of Price Competition

e There is little price competition among estate agents. Estate agents commissions
continue to be charged at the same percentage rates as ten years ago even though
nominal house prices have trebled in this period. Lack of clarity about the selling
process and the seller’s focus on the price achieved in a sale tend to reduce the
pressure for price competition.

Co-ordination failures

e The fragmented nature of the home buying and selling process means that no single
industry group is capable of driving the kind of market-led transformation that would
address the problems outlined above. Nor is there an incentive for them to do so.

The overall result is a market that does not function to drive down prices or increase
choice and quality for the consumer. The complexity of the arrangements and the
fragmented nature of the market contribute to unnecessary delays and high failure rates —
and have perhaps been the reason why competitive pressures have not led to the market
reforming itself.



Regulatory Impact Assessment

10.

11.

10

THE IMPACT OF HOME INFORMATION PACKS

The components of the mandatory pack have an important role to play in speeding up the
home buying and selling process and drawing attention to any problems at an early stage
before they delay the transaction or, possibly, cause it to fail. The Home Information Pack
will ensure that important information about a property is available to buyers and sellers
early in the home buying and selling process. In combination with other government
initiatives as well as market-led innovation, HIPs will act as a catalyst for reform, leading to
a home buying and selling process that is:

e More transparent — giving consumers a clearer, up-front picture of what they are
buying and/or selling;

e Quicker — with reduced transaction times;

e More certain — with a reduction in the number of transactions that fall
through between offer and exchange;

e Reduced wasted cost — a more efficient process, with a reduction in abortive costs;

e Smoother - the above reforms add up to a process that is less stressful and less
confusing for consumers.

CONSULTATION

Both the general public and industry have been consulted extensively over a number of
years on the general principle of the Home Information Pack and its contents. A number of
government departments and agencies have also been consulted about Home Information
Packs. This dialogue has been ongoing throughout the development of the policy.

The consultation paper The key to easier home buying and selling was published in
December 1998 and Contents of the home information pack was published in March 2003.
In addition to these formal consultation processes, the Department for Communities and
Local Government and its predecessor Departments have discussed options and sought
feedback on policy ideas from key external stakeholders via working groups and project
boards.

These consultation exercises have demonstrated strong support from all sectors for the
principle that sellers should assemble an information pack about the property, and that the
Home Information Pack should be compulsory.

A number of respondents expressed concern about the mandatory inclusion of a Home
Condition Report, which has been addressed by making the HCR an authorised component
for inclusion on a voluntary basis at the seller’s discretion. The other main concern was that
the Home Information Pack would have a limited shelf-life. However this should not be a
significant problem as the most time sensitive documents, the searches, are usually
accepted to be valid by lenders for six months and it is anticipated that where necessary it
will be possible to “refresh” searches at a reduced cost. Home Information Packs should
reduce the time taken to buy and sell properties, thus minimising the requirement for any
pack document to be refreshed.
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A further document Home Information Pack Update: Towards 1 June was published on
25 January 20006, setting out a small number of proposed transitional arrangements to
facilitate the smooth implementation of Home Information Packs on 1 June 2007. The
responses to this consultation have informed the fine-tuning of these measures.

Options Available

Three main options were considered in developing the policy:

e Option 1 — Do nothing, apart from requiring that an Energy Performance Certificate is
provided for each marketed property, as required by the Energy Performance of
Buildings Directive

e Option 2 — Impose a compulsory Home Information Pack on everyone marketing
homes for sale. Under this option every seller would have to assemble a Home
Information Pack’ whatever the route that is used to sell their property. Sellers may
choose to include a Home Condition Report as part of the pack, but there is no
regulatory requirement to do so.

e Option 3 — Impose a compulsory system, and include a Home Condition Report as a
mandatory component of the Home Information Pack.

Option 1 would not address any of the problems with the current home buying and
selling process.

Option 2 would provide buyers with important information (searches and legal documents,
including leasehold documents) early in the home buying and selling process. At present
searches and leasehold documents can take many weeks to compile, thus slowing
transactions, and in many cases entire chains of transactions, in the crucial period between
offer and acceptance and exchange of contracts. Option 2 would also reduce the wasted
costs that are incurred when transactions fall through after an offer has been accepted, as
the seller could re-use the documents.

Option 3 goes further than Option 2 by mandating the inclusion of a Home Condition
Report in all packs. This was the recommended policy option in the partial RIA published
on 16 June 2006. However, it was subsequently concluded that the Home Condition Report
should be a document that sellers could choose to add to their packs, not something that
would be required. It was also felt to be inappropriate to require HCRs when it was clear
that many lenders would not have Automated Valuation Models in place, with the result
that a large number of consumers would end up paying both for an HCR and a valuation
survey. The Government also believes that there is benefit in allowing the market to
develop in response to consumers and that consumers will see benefits in topping up their

1 Consisting of legal documents, such as terms of sale and evidence of title and searches.
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HIPs to include an HCR. Moreover, bringing in compulsory HCRs at the same time as the
rest of the Pack would have been risky for consumers and the industry — and could have
jeopardised the introduction of EPCs, which are a key part of our climate change strategy.

ALTERNATIVE OPTIONS CONSIDERED
Other options considered were:
e Option 4 — Non-statutory voluntary implementation of Home Information Packs.

e Option 5 — Only impose a compulsory system on those marketing homes as a
business.

Option 4 is not supported by experience. Previous attempts at voluntary reforms have not
been successful. Transactions with packs would become caught up in chains with other
transactions without packs. Transactions involved in chains only move as quickly as the
slowest link in the chain. Thus any time savings attributable to the presence of a Home
Information Pack would probably be lost in these circumstances. In addition, sellers who
provided and paid for the Home Information Packs might find that they were expected to
pay for these items again in their role as buyers.

Option 5 would avoid involving private individuals in legal obligations and potential
sanctions. Currently, less than 5 per cent of people choose to sell their home without
involving an estate agent. This proportion might increase substantially, with the growth in
home sale websites. Like Option 4, transactions with a Home Information Pack would
become linked with transactions without a pack. This would cancel out the benefits of the
pack. There may also be unintended consequences as businesses may adapt their selling
procedures with greater home seller involvement simply to avoid the requirement to
produce a Pack. This would further reduce the proportion of homes marketed without a
Home Information Pack and therefore further undo the intended benefits of the pack.

Structure of the RIA

The RIA first considers the contents of the Home Information Pack under the
recommended policy Option 2. The costs and benefits associated with this Option are then
considered in greater detail, followed by an analysis of the complementarities between
Home Information Packs and other initiatives to transform the home buying and selling
process. Finally the RIA considers the impact of the policy on small firms, a
competitiveness assessment, other impacts, enforcement and monitoring.
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